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[1] The Court issued a decision on 11 September 2007 (W074/2007), answering
- preliminary questions of law, and dealing with an application for a declaration made by the
Housing Corporation. That decision was the subject of an appeal to the High Court but that

'appeal has now been discontinued.

[21 In advising this Court of that development the parties have drawn our attention to the
judgment of the Court of Appeal in Body Corporate 97010 v Auckland City Council [2000]
NZRMA 529, a decision- which had ésca_ped everyone’s attention in dealing with the matter
earlier. I am grateful for tha;t assistance but, having now reviewed the judgment, I am not at
all sure -that it should alter our view about the matters addressed in paras [7] and [8] of the
earlier decision. The Body Corporate judgment dealt with an application that was indivisible
_as between those portions which arguably were pe;mittéd, and those which arguably required
a.resource consent. Our views were eﬁpresséd in the context of two distinct é.ctivities: that
relating to the trees, which clearly required a consent; and that relating: to the housé, whjc];
equally clearly was a permitted activity. ‘We might, I now realise, have caused %1 blurring of
thought by referring to the concept of a permitted baseline when the point n:light have been

Dbetter expressed only by reference to a Hawthorn existing environment. . -

"[3] Ifitis thought that, notwithstanding that view, we-have unwittingly departed from any
any eiposition of the law in Body.Cino?ate, the point is probably better leﬁ to be resolved in
litigation .that has a 1ive. issue, rafher than as a footnote to a ‘matter that now has no:a préctical :

l point to be completed. It seems that all we should do, by Way' of & final- decision, is simply to
note that the Housing Corporatioﬁ does not-intéﬁd to pursue its substantive appeal and that it

can be noted as withdrawn, with no issue as to costs.

[4] If however the pa.rtles have a different view, I would be grateful if they would advise the
Court by 3 November 2008. ‘
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